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STATE OF IDAHO 
BRI P. SOPATYK, 
Petitioner/ Appellant/Cross-Respondent 
vs. 
LEMHI CO TY LEMHI COUNTY BOARD 
OF COMMIS lONER LEMHI CLERK-
RECORDER, and DOE 1-15 in their official 
and individual capacities. 
Respondent/Cross-Appellants 
AppeaJedjrom the Di triCI Court of tile eventll Judicial 
Districlofthe tate of Idaho, in andfor Lemhi County 
Honorable Joel E. Ti/lgey, Di (ricl Judge 
Rodney R. aelrum, &q. 
Allorney for the Appellanl 
Paul B. Wither , &q. Lemhi County Altorne 
hri topher H Meyer, Esq. 




IN THE DISTRICT COURT OF THE 





LEMID COUNTY, LEMHI COUNTY 
BOARD OF COMMISSIONERS, LEMHI 
COUNTY CLERK-RECORDER and 
DOES 1-15, in their official and individual 
capacities, 
Respondents/Cross-Appellants 
DOCKET NO. 37186-2009 
CLERK'S RECORD ON APPEAL 
Petition for Judicial Review by the District Court of the Seventh Judicial District 
of the State of Idaho 
Honorable Joel E. Tingey, District Judge 
Rodney R. Saetrum 
Paul B. Withers 
Christopher H. Meyer 
IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE 





LEMHI COUNTY, LEMHI COUNTY 
BOARD OF COMMISSIONERS, LEMHI 
COUNTY CLERK-RECORDER, and 
DOES 1-15, in their official and individual 
capacities, 
DOCKET NO. 37186-2009 














Notice is hereby given that the Clerk's Record in the above-entitled cause was lodged on April 
16,2010. 
Estimate for cost of transcript was received in the amount of $100.00. 
The actual cost of preparing the Clerk's Record is $ 104.00. Copies will be mailed to counsel 
upon receipt of payment. 
Dated this 14th day of April, 2010. 
Terri J. Morton, Clerk 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the 16th day of April, 2010, I served a true copy of the foregoing 
on the persons listed below by mailing, first class, postage prepaid, or by hand delivery to: 
Rodney R. Saetrum, Esq. 
SAETRUM LAW OFFICE 
P.O. Box 7425 
Boise, ID 83707 
Paul B. Withers, Esq. 
Lemhi County Attorney 
1301 Main Street Suite 6 
Salmon, ID 83467 
Christopher H. Meyer 
P.O. Box 2720 
Boise, ID 83701-2720 
Honorable Joel E. Tingey 
605 N. Capital Ave. 
Idaho Falls, ID 83402 
TABLE OF CONTENTS 
REGISTER OF ACTIONS--------------------------------------------------------------------
PETITION FOR JUDICIAL REVIEW OF LEMHI COUNTY BOARD OF 
COMMISSIONERS NOVEMBER 13,2007, SUPPLEMENTAL FINDINGS OF 
FACT AND CONCLUSINS OF LAW--------------------filed on December 12,2007 
OFl[)ER GOVERNING PROCEDURE ON REVIEW------------------------------------





OFl[)ER FOR CONSOLIDATION--------------------------------filed February 5, 2008 16 
NOTICE OF LODGING TRANSRIPT AND CLERK'S RECORD-------------------- 18 
--------------------------------------------------------------------------filed February 5, 2008 
OFl[)ER GRANTING MOTION TO SET ASIDE AUGUST 7, 2008, ORDER OF 20 
DISMlSSAL------------------------------------------------------filed September 18, 2008 
OFl[)ER SETTING ASIDE COURT'S DISMISSL ORDER----------------------------- 22 
----------------------------------------------------------------------filed September 19, 2008 
MEMORANDUM DECISION ON PETITION FOR JUDICIAL REVIEW-----------
-------------------------------------------------------------------------filed October 22, 2009 24 
NOTICE OF APPEAL---------------------------------------------filed December 3,2009 40 
CLERK'S CER TIFI CA TE 0 F APPEAL--------------------------------------------------- 43 
NOTICE OF CROSS APPEAL---------------------------------filed December 18, 2009 45 
NOTICE OF TRANSCRIPT LODGED--------------------------filed January 15,2010 51 
AMENDED NOTICE OF APPEAL---------------------------filed December 23,2009 52 
AMENDED CLERK'S CERTIFICATE OF APPEAL------------------------------------ 56 
DISTRICT COURT CLERK'S MOTION FOR EXTENSION OF TIME TO FILE 58 
RECO RD---------------------------------------------------------------filed March 17, 2010 
CLERK'S CER TIFI CATE 0 F EXHIBITS------------------------------------------------- 61 
CLERK'S CERTIFICATE-------------------------------------------------------------------- 63 
CER TIFI CATE OF SERVI CE---------------------------------------------------------------- 64 
TABLE OF CONTENTS 
INDEX 
PAGE 
AMENDED CLERK'S CERTIFICATE OF APPEAL------------------------------------ 56 
AMENDED NOTICE OF APPEAL---------------------------filed December 23,2009 52 
CER TIFI CA TE OF SERVI CE---------------------------------------------------------------- 64 
CLERK'S CERTIFICATE-------------------------------------------------------------------- 63 
CLERK'S CERTIFICATE OF APPEAL--------------------------------------------------- 43 
CLERK' S CERTIFICATE OF EXHIBITS------------------------------------------------- 61 
DISTRICT COURT CLERK'S MOTION FOR EXTENSION OF TIME TO FILE 58 
RECORD---------------------------------------------------------------filed March 17, 2010 
MEMORANDUM DECISION ON PETITION FOR JUDICIAL REVIEW-----------
-------------------------------------------------------------------------filed October 22, 2009 24 
NOTICE OF APPEAL---------------------------------------------filed December 3, 2009 40 
NOTICE OF CROSS APPEAL---------------------------------filed December 18, 2009 45 
NOTICE OF LODGING TRANSRIPT AND CLERK'S RECORD-------------------- 18 
--------------------------------------------------------------------------filed February 5, 2008 
NOTICE OF TRANSCRIPT LODGED--------------------------filed January 15,2010 51 
ORDER FOR CONSOLIDATION--------------------------------filed February 5, 2008 16 
ORDER GOVERNING PROCEDURE ON REVIEW------------------------------------ 13 
-------------------------------------------------------------------filed on December 20, 2007 
ORDER GRANTING MOTION TO SET ASIDE AUGUST 7, 2008, ORDER OF 20 
DISMISSAL------------------------------------------------------filed September 18, 2008 
ORDER SETTING ASIDE COURT'S DISMISSL ORDER----------------------------- 22 
----------------------------------------------------------------------filed September 19, 2008 
PETITION FOR JUDICIAL REVIEW OF LEMHI COUNTY BOARD OF 
COMMISSIONERS NOVEMBER 13,2007, SUPPLEMENTAL FINDINGS OF 





Date: 0 Seventh Judicial District Court - Lemhi County User: 
Time: 10:57 AM ROA Report 
Page 1 of 3 Case: CV-2007 -0000402 Current Judge: Joel E. Tingey 
Brian Sopatyk vs. Lemhi County, etal. 
Brian Sopatyk vs. Lemhi County, Lemhi County Board Of Commissioners, Lemhi County Clerk-recorder 
Date Code User Judge 
12/12/2007 NCOC JANA New Case Filed - Other Claims Brent Moss 
APER JANA Plaintiff: Sopatyk, Brian D Appearance Rodney R. Brent Moss 
Saetrum 
APER JANA Defendant: Lemhi County Appearance Paul B. Brent Moss 
Withers 
APER JANA Defendant: Lemhi County Board Of Brent Moss 
Commissioners Appearance Paul B. Withers 
APER JANA Defendant: Lemhi County Clerk-recorder Brent Moss 
Appearance Paul B. Withers 
JANA Filing: R2 - Appeals And Transfers For Judicial Brent Moss 
Review To The District Court Paid by: Saetrum, 
Rodney R. (attorney for Sopatyk, Brian D) 
Receipt number: 0006185 Dated: 12/12/2007 
Amount: $78.00 (Check) For: Sopatyk, Brian D 
(plaintiff) 
PETN JANA Petition for Judicial Review of lemhi COunty Brent Moss 
board of Commissioners' november 13, 2007, 
Supplemental Findings of Fact and Conclusions 
of Law 
12/20/2007 ORDR JANA Order Governing Procedure on Review Brent Moss 
1/2/2008 HRSC JANA Hearing Scheduled (Status 01/23/200809:00 Brent Moss 
AM) 
JANA Notice Of Hearing Brent Moss 
1/4/2008 CO NT JAN A Continued (Status 01/24/200809:00 AM) Brent Moss 
JANA Notice Of Hearing Brent Moss 
1/24/2008 HRHD JANA Hearing result for Status held on 01/24/2008 Brent Moss 
09:00AM: Hearing Held 
1129/2008 MEOR JANA Minute Entry Status Conference Brent Moss 
1/31/2008 STIP JANA Stipulation for Consolidation Brent Moss 
2/5/2008 ORDR JANA Order to Consolidate Brent Moss 
NOTC JANA Notice of Lodging Transcript and Clerk's Record Brent Moss 
2/26/2008 NOTC JANA Notice of Lodging Brent Moss 
3/13/2008 MOTN JANA Motion to Augment the Record Brent Moss 
ORDR JANA Order to Augment Record Brent Moss 
BNDC JANA Bond Posted - Cash (Receipt 6748 Dated Brent Moss 
3/13/2008 for 100.00) 
BNVO JANA Bond Voided Brent Moss 
BNDC JANA Bond Posted - Cash (Receipt 6749 Dated Brent Moss 
3/13/2008 for 100.00) SAETRUM LAW OFFICE 
BNVO JANA Bond Voided - Transcript already prepared Brent Moss 
NOTC JANA Notice of Lodging Transcript Brent Moss 
6/27/2008 ORDR JANA Order Settling the Record Brent Moss ,,-. .. 
8/7/2008 ORDR JANA Order of Dismissal Brent Moss l) v ~ OE 
10 Seventh Judicial District Court - Lemhi County User: 
Time: 10:57 AM ROA Report 
Page 2of3 Case: CV-2007-0000402 Current Judge: Joel E. Tingey 
Brian Sopatyk vs. Lemhi County, etal. 
Brian Sopatyk vs. Lemhi County, Lemhi County Board Of Commissioners, Lemhi County Clerk-recorder 
Date Code User Judge 
8/7/2008 CDIS JAN A Civil Disposition entered for: Lemhi County, Brent Moss 
Defendant; Lemhi County Board Of 
Commissioners, Defendant; Lemhi County 
Clerk-recorder, Defendant; Sopatyk, Brian D, 
Plaintiff. Filing date: 8/7/2008 
STAT JAN A STATUS CHANGED: Closed Brent Moss 
9/16/2008 MOTN JANA Motion to Set Aside August 7, 2008 Order of Brent Moss 
Dismissal 
MEMO JANA Memorandum in Support of Motion to Set Aside Brent Moss 
AFFD JANA Affidavit of Rodney Saetrum in Support of Motion Brent Moss 
to Set Aside August 7,2008, Order of Dismissal 
9/18/2008 ORDR JANA Order Granting Motion to Set Aside Order of Brent Moss 
Dismissal 
9/19/2008 ORDR JANA Order Setting Aside Court's Dismissal Order Brent Moss 
10/2112008 BREF JANA Brief in Support of Petition for Judicial Review Brent Moss 
11/13/2008 STIP JANA Stipulation to Extend Deadline for Filing Brent Moss 
Response Brief 
MOTN JANA Respondent's Motion for Extention of Time to File Brent Moss 
Brief 
AFFD JANA Affidavit of Paul B. Withers in Support of Brent Moss 
Respondent's Motion for Extension of Time to File 
Brief 
MOTN JAN A Respondent's Motion to Shorten Time Brent Moss 
STIP JAN A Stipulation to Extend Deadline for Filing Brent Moss 
Response Brief 
11/17/2008 ORDR JANA Order Extending Deadline for Filing Response Brent Moss 
11/25/2008 MISC JANA County's Response Brief and Request for Brent Moss 
Attorney Fees 
12/16/2008 BREF JAN A Petitioner's Reply Brief in Support of Petition for Brent Moss 
Judicial Review 
12/22/2008 NOHG JANA Notice Of Hearing Brent Moss 
HRSC JANA Hearing Scheduled (Review Hearing 01/22/2009 Brent Moss 
10:00 AM) Petition for Judicial Review 
1/2112009 NOTC JAN A Notice of Vacating January 22, 2009 Hearing on Brent Moss 
Petition for Judicial Review 
1/22/2009 HRVC JANA Hearing result for Review Hearing held on Brent Moss 
01/22/200910:00 AM: Hearing Vacated Petition 
for Judicial Review 
1/2312009 NOTC JANA Notice of Vacating January 22, 2009 Hearing on Brent Moss 
Petition for Judicial Review 
NOHG JANA Notice Of Hearing Brent Moss 
HRSC JANA Hearing Scheduled (Review 03/19/200910:30 Brent Moss 
AM) Petition for Judicial Review 
,.,.., --, 
5 i Ot? ......, ':':w 
Date o 
Time: 10:57 AM 
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Seventh Judicial District Court - Lemhi County 
ROA Report 
Case: CV-2007-0000402 Current Judge: Joel E. Tingey 
Brian Sopatyk vs. Lemhi County, etal. 
User: 
Brian Sopatyk vs. Lemhi County, Lemhi County Board Of Commissioners, Lemhi County Clerk-recorder 
Date Code User Judge 
3/19/2009 HRHD JANA Hearing result for Review held on 03/19/2009 Brent Moss 
10:30 AM: Hearing Held Petition for Judicial 
Review 
4/2/2009 CHJG TERRI Change Assigned Judge (batch process) 
5/27/2009 ORDR JANA Order Joel E. Tingey 
6/11/2009 NOHG JANA Notice Of Hearing Joel E. Tingey 
HRSC JANA Hearing Scheduled (Review 08/20/2009 10:00 Joel E. Tingey 
AM) Petition for Judicial Review 
6/23/2009 NOTC JANA Amended Notice of Hearing Joel E. Tingey 
CONT JANA Continued (Review 09/17/200910:00 AM) Joel E. Tingey 
Petition for Judicial Review 
9/17/2009 HRHD JANA Hearing result for Review held on 09/17/2009 Joel E. Tingey 
10:00 AM: Hearing Held Petition for Judicial 
Review 
9/18/2009 MEOR JANA Minute Entry Joel E. Tingey 
10/22/2009 MEMO JANA Memorandum Decision on Petition for Judicial Joel E. Tingey 
Review 
CDIS JANA Civil Disposition entered for: Lemhi County, Joel E. Tingey 
Defendant; Lemhi County Board Of 
Commissioners, Defendant; Lemhi County 
Clerk-recorder, Defendant; Sopatyk, Brian, 
Plaintiff. Filing date: 10/22/2009 
STAT JAN A STATUS CHANGED: Closed Joel E. Tingey 
12/3/2009 JAN A Filing: L4 - Appeal, Civil appeal or cross-appeal to Joel E. Tingey 
Supreme Court Paid by: Saetrum, Rodney R. 
(attorney for Sopatyk, Brian) Receipt number: 
0010743 Dated: 12/3/2009 Amount: $101.00 
(Check) For: Sopatyk, Brian (plaintiff) 
BNDC JANA Bond Posted - Cash (Receipt 10744 Dated Joel E. Tingey 
12/3/2009 for 100.00) Deposit for preparation of 
Transcript 
NTOA JANA Notice Of Appeal Joel E. Tingey 
12/16/2009 ORDR JAN A Order Regarding Amended Notice of Appeal Unkown conversion -
229 
12/18/2009 JANA Filing: L4 - Appeal, Civil appeal or cross-appeal to Joel E. Tingey 
Supreme Court Paid by: Givens Pursley 
Receipt number: 0010839 Dated: 12/18/2009 
Amount: $101.00 (Check) For: Lemhi County 
(defendant) 
NOTC JAN A Notice of Cross Appeal Joel E. Tingey 
12/23/2009 NTOA JANA Amended Notice of Appeal Joel E. Tingey 
1/15/2010 NOTC JAN A Notice of Transcript Lodged Joel E. Tingey 
4/6/2010 MOTN JANA District Court Clerk's Motion for Extension of Joel E. Tingey 
Time to File Record 
,'-':: ",., 
Iv· .) , 08 
Rodriey R. Saetrum, ISB: 2921 
Michael A Pope, ISB: 6267 
SAETRUM LAW OFFICES 
P.O. BOX 7425 
Boise, Idaho 83707 
Telephone: (208) 336-0484 
Attorneys for Petitioner Brian Sopatyk 
LEMHI COUNTY DISTRICT COURT 
FILED \"2.. - 1"2....e> 7 
3 t. lr1J f,vl . 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 




LEMHI COUNTY, LEMHI COUNTY 
BOARD OF COMMISSIONERS, LEMHI 
COUNTY CLERK-RECORDER, and DOES 
1-15, in their official and individual capacities, 
Respondents. 
Case No. e V "2d"D7-/.ftn.-
PETITION FOR JUDICIAL REVIEW 
OF LEMHI COUNTY BOARD OF 
COMMISSIONERS' NOVEMBER 13, 
2007, SUPPLEMENTAL FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 
COMES NOW Petitioner, Brian Sopatyk, by and through his attorneys of record, and 
hereby submits his Petition for Judicial Review by the District Court of the Seventh Judicial 
District of the State of Idaho in and for the County of Lemhi, of the Lemhi County Board of 
Commissioners' Supplemental Findings of Fact and Conclusions of Law, dated November 13, 
2007, and mailed to Petitioner's attorneys of record November 15, 2007, and the Findings of 
Fact and Conclusions of Law, filed January 26, 2005, regarding the validation of Anderson 
Creek Road. 
A hearing on the validation of Anderson Creek Road was held by the Lemhi County 
Board of Commissioners on August 13, 2007, and was recorded by audiotape. It is believed that 
PETITION FOR JUDICIAL REVIEW OF LEMHI COUNTY BOARD OF 
COMMISSIONERS' NOVEMBER 13, 2007, SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW - 1 
09 
" , 
the Lemhi County Board of Commissioners, 206 Courthouse Drive, Salmon, Idaho 83467, is in 
possession of the original audiotape. 
This Petition is made pursuant to IDAHO CODE §§ 40-203A(4), 40-208, and IDAHO R. ClV. 
P. 84 on the grounds that Petitioner Sopatyk is a property holder in Lemhi County who is 
aggrieved by this final decision of the Board of Commissioners regarding the validation of 
Anderson Creek Road. 
Petitioner Sopatyk respectfully requests that the District Court reverse the decision 
because Petitioner's substantial rights have been prejudiced because the Commissioners' original 
and supplemental fmdings and conclusions are: 1) in violation of constitutional and statutory 
provisions; 2) in excess of the statutory authority of the Commissioners; 3) made upon unlawful 
procedure; 4) affected by other error of law; 5) clearly erroneous in view of the reliable, 
probative, and substantial information on the whole record; 6) arbitrary, capricious, and 
characterized by an abuse of discretion or clearly unwarranted exercise of discretion; and 7) a 
statutory conflict of interest exists between a former Commissioner and the issue being decided 
by the Lemhi County Board of Commissioners. 
Petiti0nerrespeclfully requests, pursuant to § 40-208(3), that the Court issue a stay of the 
enforcement of the County Commissioners' validation of Anderson Creek Road pending the 
outcome of this judicial review. Petitioner requests oral argument on the issuance of a stay 
before this Court. Petitioner also requests that the Court review the record of the proceedings 
leading to the Commissioners' November 13, 2007, and January26, 2005, decisions in 
PETITION FOR JUDICIAL REVIEW OF LEMID COUNTY BOARD OF 
COMMISSIONERS' NOVEMBER 13, 2007, SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW - 2 
10 
accordance with § 40-208(4) and set this matter for oral argument and receive written briefs from 
the parties pursuant to § 40-208(6). 
A transcript of the August 13,2007, hearing is requested. Petitioner, by and through his 
attorneys of record, has served the Lemhi County Board of Commissioners in the manner 
described below. As part of that service, Petitioner has paid to the Clerk ofthe Lemhi County 
Board of Commissioners an estimated fee for the preparation of the transcript and of the record. 
DATED this 11th day of December 2007. 
SAETRUM LAW OFFICES 
By 
for Petitioner Brian 
PETITION FOR JUDICIAL REVIEW OF LEMHI COUNTY BOARD OF 
COMMISSIONERS' NOVEMBER 13, 2007, SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW - 3 
:~ ~f .. ; 
~~..* ,., " 11 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 11th day of December 2007, I caused a true and 
correct copy of the foregoing document to be served by the method indicated below and 
addressed to: 
Paul B. Withers 
Lemhi County Prosecuting Attorney 
1301 East Main Street, Ste. 6 
Salmon, ID 83467 
Lemhi County Board of Commissioners 
206 Courthouse Drive 
Salmon, ID 83467 
___ u.S. Mail 
Hand Delivery ---
_XX_ Overnight Mail 
Facsimile ---
u.S. Mail ---
___ Hand Delivery 
_XX_ Overnight Mail 
Facsimile ---
PETITION FOR JUDICIAL REVIEW OF LEMHI COUNTY BOARD OF 
COMMISSIONERS' NOVEMBER 13, 2007, SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS OF LAW - 4 
U, 12 
'~-
LEMi-J1 COUNTY DISTRICT COURT 




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR LEMHI COUNTY 






LEMHI COUNTY, LEMHI COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI ) 
COUNTY CLERK-RECORDER, and ) 
DOES 1-15, in their official and individual ) 
Capacities ) 
Respondents. ) 
Case No. CV-07-402 
ORDER GOVERNING 
PROCEDURE ON REVIEW 
The Court has before it a petition for judicial review of a decision by the above-
named governmental entity. Accordingly, it is hereby ordered that: 
1. This appeal shall be determined on the record; 
2. The above-named governmental entity shall prepare the record and lodge it with 
the District Court. Upon such lodging, the Clerk of the Court shall mail to 
counsel for the parties notice of that the record has been lodged. The fee for 
preparing the agency record shall be paid according to statute; 
3. A transcript of the proceedings before the agency shall be prepared at the 
petitioner's expense; 
4. Briefing shall occur according to the following schedule: 
a. Petitioner's brief shall be filed with this Court within 35 days of the date 
on which notice that the transcript and record have been filed with this 
Court is served; 
b. Respondents' brief shall be filed within 28 days after servIce of 
Petitioner's brief; 
ORDER GOVERNING 
PROCEDURE ON APPEAL -- 1 
r', "', , ' -
""" 13 
c. Petitioner's reply brief, if any, shall be filed within 21 days after service of 
Respondents' brief. 
5. One original brief shall be filed with the District Court for Lemhi County, Idaho, 
206 Courthouse Drive, Salmon, ID 83467. One copy of each brief shall be filed 
at the resident chambers of the Honorable Brent J. Moss, District Judge, III 
Rexburg, Idaho at 134 E. Main, Rexburg, Idaho 83440. 
6. When all the foregoing conditions have been complied with, Petitioner shall 
schedule a hearing for oral argument in Salmon on the next convenient law and 
motion day following the expiration of the time limit for Petitioner's reply brief. 
Notice of the hearing date shall be served upon this Court and counsel for 
Respondents. In the event that no hearing is scheduled, this Court will assume 
that the matter has been submitted for resolution without oral argument. 
So ordered. 
Dated this 11 day of December, 2007. 
ORDER GOVERNING 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this 
~ day of December, 2007 served upon the following individuals by U.S. mail: 
Rodney R. Saetrurn 
Sandra A. Meikle 
SAETRUM LAW OFFICES 
P.O. Box 7425 
BOISE,ID 83707 
Paul Withers 
Lemhi County Prosecuting Attorney 
P.O. Box 1103 
Salmon, ID 83467 
Lemhi County Board of Commissioners 
206 Courthouse Dr. 
Salmon, ID 83467 
By ~~ Det)TClerk 
ORDER GOVERNING 
PROCEDURE ON APPEAL -- 3 
1S 
Jan 09:38a Withers Law Offic"" 
PAUL B. WITHERS, ISB #5752 
Lemhi County Prosecutor 
JORDAN P. SMITH, ISB #1760 
Lemhi COlmty Deputy Prosecutor 
1301 Main Street, Suite 6 
Salmon: Idaho 83467 
Telephone: 20:5-756-2009 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 




LEMHI COUNTY, LEl.1HI COUKTY 
BOARD OF COl\1]vHSSIONERS, LEMHI, 
COUNTY CLERK-RECORDER and 
DOES 1-15, in their official and individual 
capacities, 
Respondents. 
BRIAN SOP ATYK, 
Petitioner, 
VB. 
LEMHI COUNTY, LEMHI COUNTY 
BOARD OF COlvfJ\1ISSIONERS, LE1v1HI, 
COUNTY CLERK-RECORDER PAUL 
SCHNEIDER, as agent ofLEl'vfHI 








































Case Nos. CV 98-256 
CV-98-258 
CV-07-402 
ORDER FOR CONSOLIDATION 
p.5 
16 
Jan 09:39a Withers Law Offic'" ~ 
LEl\.1HJ COUNTY, LE:vfID COUNT'{ ) 
BOARD OF COMMlSSIONERS, LEMHI, ) 
COU1\TTY CLERK-RECORDER, AND ) 





Upon the Stipulation of the parties and good cause appearing therefor; 
p.6 
IT IS HEREBY ORDERED that Lemhi County Case Numbers CV-98-2S6 and CV-98-
258 and Lemhi County Case No. CV-07-402 are hereby consoLidated for purposes of the 
appellant proceedings currently before this Court. 
District Judge 
ORDER FOR CONSOLIDATIOK, Page 2 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR LEMlll COUNTY 






LEMHI COUNTY, LEMlll COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI) 
COUNTY CLERK-RECORDER, and ) 
Does 1-15, in their official and individual ) 
Capacities, ) 
Respondents. ) 
, <=,';',",1 ,'CUe,iT ,! DiSTRIClCOURT 
~.-" r - ~ If> " 
F!l.:='l> Z-- ;7 ." ~ 
-:1' Co ,. SZ' f 
,,,'- ~.~ 
. ;-:., "~".: .'.··('.'U"··lT < - 'L I( 
::.,, __ .. ~ __ '" PUTY 
CASE NO. CV-2007-402 
NOTICE OF LODGING TRANSCRIPT 
AND CLERK'S RECORD 
Notice if hereby given that the Clerk's Record and the Transcripts in the above-entitled 
cause were lodged this .,5!ifJ 
above record have been paid in full. 
day of February, 2008. I further certify that the fees for the 
_~~-",-=--_-_QYYl.::p:.=-~",-~=~=-__ , Clerk 
TeITiiMOr7Oll( 
{" ~~ ',,'0;' 
; , ..... 18 
CERTIFICATE OF SERVICE 
I hereby certify that I served a true and correct copy of the following described document on the 
persons listed below by mailing in the United States Mail, postage prepaid, fax, or by hand delivery, on the 
5th day of February. 
DOCUMENT SERVED: NOTICE OF LODGlNG TRANSCRIPT & CLERK'S RECORD 
RODNEY R. SAETRUM 
SAETRUM LAW OFFICES 
POBOX 7425 
BOISE ID 83707 
Mailed X 
PAUL B. WITHERS 
LEMHI COUNTY ATTORNEY 
POBOX 1103 
SALMON ID 83467 
Mail slot in courthouse vault X 
/.-~. -~-'=-=----'Fz-...p~&:L.::::::-_' Clerk 
Terri 1. Mort 
l 19 
Rodney R. Saetrum, ISB: 2921 
Michael A Pope, ISB: 6267 
SAETRUM LAW OFFICES 
P.O. BOX 7425 
Boise, Idaho 83707 
Telephone: (208) 336-0484 
Attorneys for Petitioner Brian Sopatyk 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF 




LEMHI COUNTY, LEMHI COUNTY 
BOARD OF COMMISSIONERS, LEMHI 
COUNTY CLERK-RECORDER, and DOES 
1-15, in their official and individual capacities, 
Respondents. 
Case No. CV-98-256 
CV-98-258 and 
CV-07-402 
ORDER GRANTING MOTION TO 
SET ASIDE AUGUST 7,2008, ORDER 
OF DISMISSAL 
THIS MATTER having come before the Court on Petitioner's Motion to Set Aside August 
7, 2008, Order of Dismissal, and good cause appearing therefor; 
IT IS HEREBY ORDERED, AND TIllS DOES ORDER, that the August 7, 2008, Order 
of Dismissal be set aside. The briefing schedule set forth in the December 20, 2007, Order 
Governing Procedure shall begin and be in effect five (5) days after the filing of this Order. 
DATED this -1L day of September 2008. 
District Judge 
ORDER GRANTING MOTION TO SET ASIDE AUGUST 7, 2008, ORDER OF 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this A day of September 2008, I caused a true and 
correct copy of the foregoing document to be served by the method indicated below and 
addressed to: 
Paul B. Withers 
Lemhi County Prosecuting Attorney 
1301 East Main Street, Ste. 6 
Salmon, ID 83467 
Lemhi County Board of Commissioners 
206 Courthouse Drive 
Salmon, ID 83467 
Rodney R. Saetrum 
Michael A. Pope 
SAETRUM LAW OFFICES 
P.O. Box 7425 
Boise, Idaho 83707 
___ US. Mail 
___ ~_u Han <lTd Delivery 
____ Overnight Mail 
____ Facsimile 
__ ~Mail 
____ Hand Delivery 
____ Overnight Mail 
____ Facsimile 
v-U.S.Mail 
____ Hand Delivery 
____ Overnight Mail 
____ Facsimile 
ORDER GRANTING MOTION TO SET ASIDE AUGUST 7, 2008, ORDER OF 
DISMISSAL - 2 
21 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 




Case No. CV -07 -402 LEMHI COUwY QJSTR[CT COURT 
FILED 7 -11- 0 '6 




BY. &= DEPUTY ~HICWERK 
) 
LEMHI COUNTY, LEMHI COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI ) 
COUNTY CLERK-RECORDER, and ) 




ORDER SETTING ASIDE 
COURT'S DISMISSAL ORDER 
The Court mistakenly sent its Order Settling the Record and Order of Dismissal to 
the wrong address. Accordingly, the Court now sets aside that dismissal per Rule 60(b). 
The briefing schedule runs from the date of this Order. 
So ordered. 
ORDER 
Dated this It day of September, 2008. 
Brent J. Moss 
District Judge 
-1- 22 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this 
/1 day of September, 2008, served upon the following individuals via U.S. Mail, 
postage prepaid: 
Rodney R. Saetrum 
Sandra A. Meikle 
SAETRUM LAW OFFICES 
P.O. Box 7425 
BOISE, ID 83707 
Paul Withers 
Lemhi County Prosecuting Attorney 
P.O. Box 1103 
1301 Main Street, Suite 6 
Salmon, ID 83467 
Clerk of the Court 
Depu~ fr 
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Case No. CV-07-402 
MEMORANDUM DECISION ON 
PETITION FOR JUDICAL REVIEW 
FACTS AND PROCEDURAL BACKGROUND 
The Lemhi County Board of Commissioners decided to validate an 8,500 foot 
segment of Anderson Creek Road over the objections of Petitioner, Brian Sopatyk, who 
owns the land through which the road passes. I Sopatyk seeks judicial review of the 
Commissioners'.decisions under Idaho Code § 40-208. 
In the validation proceedings the Commissioners determined that the validated 
Road consisted of a 50 foot wide easement that begins at the intersection of Anderson 
Creek Road and Dahlonega Creek Road in Gibbonsville and proceeds north 
approximately 8,500 feet until it terminates at the border of the Salmon National Forest. 
Between August 1994 and February 1996, Sopatyk purchased two mining placers. Much 
of the validated Road runs between these two placers. A petition to validate Anderson 
I Findings o/Fact and Conclusions o/Law, R. pp.154-67 (Jan. 26, 2005); Supplemental Findings o/Fact 
and Conclusions o/Law, R. pp. 16-18 (Nov. 13,2007). 
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Creek Road was submitted to the Lemhi County Commissioners by a former County 
Commissioner in 1997 or early 1998? In response to that petition, the Road was 
validated in December 1998. Sopatyk thereafter filed two actions against the County. 
Sopatyk filed a Petition and Complaint for Writ of Prohibition, CV-98-256 (December 9, 
1998) and a Petition for Disclosure of Public Records and Sanctions, CV-98-258 
(December 14, 1998). 
In July 2000 the Court consolidated the two actions and granted Sopatyk's motion 
to present additional evidence to the Lemhi County Commissioners regarding the 
validation of the road.3 
The County set a hearing for Sopatyk to present additional evidence for December 
2001. For reasons not disclosed in the record, that hearing was continued until 
September 2004. On that date, the Commissioners held a hearing on Sopatyk's motion. 
The Commissioners issued their Findings of Fact and Conclusions of Law on January 24, 
2005.4 Shortly after that decision" Sopatyk's was allowed to present additional evidence 
to the G~~ssioners per Idaho Code § 40-208(5). Sopatyk presented additionally 
deposition testimony to the Commissioners at two public hearings in June 2007 and 
August 2007.5 Thereafter the Commissioners upheld their original decision to validate 
Anderson Creek Road as a county road. 6 
22004 Transcript, p. 266, ll. 9-15. 
3 Order Granting Sopatyk's Motions, p. 2 (July 25, 2000) (This order also consolidated CV-98-256 and 
CV -98-258; and the order bifurcated the road validation issues from the tort, damages, and injunction 
issues.) 
4 Findings of Fact and Conclusions of Law, R. p. 154 (January 24, 2005). 
5 Public Hearing Re: Anderson Creek Road, Road Validation Proceedings (June 25, 2007 and August 13, 
2007). 
6 Supplemental Findings of Fact and Conclusions of Law, Supp. R. pp.16-17 (November 13,2007). 
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Sopatyk then filed a petition for judicial review seeking review of the 
Commissioners' November 2007 Supplemental Findings of Fact and Conclusions of 
Law, which in essence adopted the validation determination made in 2005.7 The Court 
held a status conference on Sopatyk's petition for judicial review on January 28,2008. 
At that status conference, the parties stipulated that all of the cases (the original 1998 
actions, as well as both petitions for judicial review) be consolidated; thereafter the Court 
ordered cases CV -98-256, CV -98-258, and CV -07 -402 consolidated.8 
However, upon further review of the matter, the Court now withdraws and vacates 
the Order consolidating the actions. As recently set out in Euclid Avenue Trust v. City oj 
Boise, 146 Idaho 306, 193 P.3d 853, 856 (2008), an action for judicial review can not be 
consolidated with actions seeking declaratory relief or monetary damages. Accordingly, 
this Decision will only address issues raised by way of the petition for judicial review. 
While this decision may be dispositive of, or render moot, the issues raised in the 1998 
actions, those claims will not be addressed at this time. 
STANDARD OF REVIEW 
Idaho Code § 40-208 governs judicial review of a road validation action by a 
board of county commissioners. The Court may affirm, remand, reverse, or modify the 
commissioners'decision. Section 40-208 provides as follows: 
The court may reverse or modify the decision if substantial rights 
of the appellant have been prejudiced because the commissioners' 
[mdings, inferences, conclusions or decisions are: 
(a) In violation of constitutional or statutory provisions; 
7 Petition/or Judiciai Review o/Lemhi County Board o/Commissioners' November 13,2007 Supplemental 
Findings o/Fact and Conclusions o/Law (December 12,2007). 
8 Order/or Consolidation, p. 1 (February 5, 2008). Judge Brent Moss presided over this matter until his 
retirement in April, 2009, after which the matter was reassigned. 
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(b) In excess of the statutory authority of the commissioners; 
(c) Made upon unlawful procedure; 
(d) Affected by other error of law; 
(e) Clearly erroneous in view of the reliable, probative and 
substantial information 
on the whole record; or 
(f) Arbitrary or capricious or characterized by abuse of discretion 
or clearly unwarranted exercise of discretion. 
Erroneous conclusions of law made by a county commission may be corrected on 
appeal. Homestead Farms, Inc. v. Board o/Commissioners o/Teton County, 141 Idaho 
855, 859, 119 P.3d 630, 634 (2005). 
On Sopatyk's petition for judicial review, the burden is on Sopatyk to show that 
the Commissioners erred in their decision. Canyon County Bd. 0/ Equalization v. 
Amalgamated Sugar CQ., LLC, 143 Idaho 58, 137 P.3d 445 (Idaho,2006). 
The Court reviews the Board's decision in accordance with Idaho Code § 40-208. 
The County's decision is to be afforded deference: "The court shall not substitute its 
judgment for that ofthe commissioners as to the weight of the information on questions 
of fact." Idaho Code § 40-208(7); Galli v. Idaho County, 146 Idaho 155, , 191 P.3d 
233, 236 (JUly 24, 2008). 
ANALYSIS 
1. The Road became a public road through legislative enactment. 
This Court fInds that the Commissioners' conclusion that the Road became a 
public road through legislative enactment is supported by the facts and law. In 1881, the 
Idaho Territorial Legislature provided that all then existing roads which had been used by 
the public were county roads. 
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The Commissioners' determined that Anderson Creek Road was established in 
1881 by legislative declaration. This method of road creation did not require public 
maintenance, and there was no minimum number of years of public use. The 1881 
territorial law reads: 
All public highways, roads, streets, and thoroughfares, which are or have 
been used as such at any time within two years prior to the passage of an 
act entitled, 'An Act concerning roads, trails, and public thoroughfares,' 
approved January 12th, 1875, or which may hereafter be declared such by 
the board of County Commissioners within their respective counties, shall 
be considered county roads. All roads or highways laid out or now 
traveled, or which have been commonly used by the public, including such 
as have been wrongfully closed at any time since January 12, 1873, in the 
several counties of this Territory, are hereby declared county roads; 
excepting, however, roads and highways upon which franchises have 
heretofore been granted, so long as the franchise of any such road shall 
remain in full fQrce and effect.9 [emphasis added] 
In order to establish that Anderson Creek Road was made a county road by this 
1881 legislative declaration, the County reviewed evidence that the Road was "laid out," 
traveled, and commonly used by the public in 1881 and prior thereto. The 
Commissioners' Findings of Fact and Conclusions of Law included the following two 
paragraphs: 
And, 
On August 12, 1878, a document was prepared memorializing a miners' 
meeting in the townsite of Gibbonsville on August 3, 1878, and a 
subsequent meeting on August 5, 1878. The minutes thereof state an 
intent to locate a town to be known as Gibbonsville on Anderson Creek 
near its convergence with Dahlonega Creek. The minutes refer to an 
existing "road up Anderson Creek to be left open" which was to be called 
Main Street. lO The minutes mention only one other road in the townsite, 
stating that it shall be called Percy Street. 
9 Gen. Laws of Territory ofIdaho, at p.277, § 1 (1881) (emphasis added). 
10 Anderson Creek Road, County Exhibits, Ex. C-4 and C-S. 
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The August 12, 1878 document was accompanied by a map labeled "Plat 
of Gibbonsville." The Plat shows Main Street (described in the recording 
as the street running along Anderson Creek) running north and south, 
while Percy Street and another called Marshall Street, are shown 
perpendicular therto, that is, running east and west. The platted townsite 
runs 1,800 feet in length, north and south, along Anderson Creek. 
However, the plat does not indicate the precise location of the 1,800 foot 
segment with respect to Dahlonega Creek. I I 
These two paragraphs reference exhibits C-4 and C-5, exhibits that the 
Commissioners used to reach their decision. Particularly persuasive is Exhibit C-5, notes 
from a miners' meeting in 1878. The minutes state, "The road up Anderson Creek to be 
. left open and persons taking lots are to appoint a committee to see that the said roads are 
made and kept open and passable." There is substantial and competent evidence that 
Anderson Creek Road was "laid out," traveled, and commonly used by the public by at 
least 1878, three years before the 1881 legislative declaration. 
Sopatyk raises the issue that even if the road existed prior to 1881, the road was 
only 1800 feet long, not the approximate 8000 feet long as determined by the 
Commissioners. While the evidence was certainly compelling that the 1800 foot road 
existed prior to T881, there was nevertheless also substantial evidence that the road 
extended further up Anderson Creek. 
The Commissioners had before them evidence that mining had begun north of 
Gibbonsville along Anderson Creek beginning in 1877. There was evidence that a 
common road was being used along Anderson Creek to service the various mining claims 
along the Creek. The Commissioners could reasonably conclude that the owners of those 
mines and the public used a road along Anderson Creek to access the mines. 
11 Findings of Fact and Conclusions of Law, ~~ 24-25 (January 25,2005). 
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Also, there was substantial evidence before the Commissioners concerning use of 
Anderson Creek Road after 1881. While such post-1881 use does not establish the 
existence of the road prior to 1881, the post-1881 use is probative to whether the Road 
existed prior to 1881. All of this evidence taken together is sufficiently competent to 
support the Commissioners' determination that the subject Anderson Creek Road existed 
prior to 1881, and that the road was created by legislative declaration in 1881. 
Sopatyk however argues that the Road, even if a County road, was subsequently 
abandoned. As set out in Farrell v. Board o/Commissioners, Lemhi County, 138 Idaho 
378,64 P.3d 304 (2002), prior to 1963 a road providing access to public lands could be 
considered abandoned if (1) there was no maintenance for a period of 5 years, and (2) 
there was no public use for a period of 5 years. The Court noted that "any continuous 
use, no matter how slight", was sufficient to preclude a fmding of abandonment. 138 
Idaho at 385. 
On this issue, the Commissioners did identify evidence of maintenance of the 
road fQ!!g~ing wash outs, etc. At one point, the Commissioners determined that there 
was no credible evidence of non-use or non-maintenance during the relevant period of 
time to support a fmding of abandonment. 12 Admittedly, in making this fmding the 
Commissioners to some extent relied on the absence of proof in proving a negative i.e., 
non-use and/or non-maintenance. This fmding implicates respective burdens of proof. 
In Galli v. Idaho County, 146 Idaho 155, 191 P.3d 233 (2008), the Court held that 
a party seeking to validate a road as a public road bears the burden of proving public use. 
12 Findings of Fact and Conclusions of Law, January 24, 2005, ~~ 86, 89, 90. 
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The Court noted that a decision validating a road would be considered clearly erroneous 
under I.C. § 40-208(7)(e) if the decision was not supported by substantial and competent 
evidence. However, the public use issue in Galli was relevant for the purpose offrrst 
establishing a public road under R.S. 2477. Attempts to disprove a public road through 
abandonment and non-use is a distinct and separate issue. 
As held in Farrell, "[0 ]nce a public road has been established, the burden shifts to 
the one claiming that the road was abandoned to prove such abandonment". 138 Idaho at 
.385. Accordingly, in a validation proceeding the party seeking validation bears the 
burden of establishing that a particular road is (or was) a public road. Similar to an 
affIrmative defense, any party arguing that the road was thereafter abandoned bears the 
burden of proving abandonment. In this case, proof would need to show lack of 
maintenance and use for a given five year period. Therefore, the Commissioners in 
reaching their decision could properly rely upon the lack of evidence establishing non-use 
for a five year period. 
_.SJ:i1b it is clear that the Commissioners relied upon direct evidence of public use 
in fmding no abandonment: "In consideration of the strong evidence of continued use of 
Anderson Creek Road over the years, the County has not considered allegations of non-
maintenance." Findings of Fact and Conclusions of Law, ~ 89, R., p. 166. Oral and 
written testimony was presented to the Commissioners as to the use of the Road for 
mining, hunting, fishing, logging, and numerous recreational activities. More 
specifically, evidence referred to mining activities in the 1890's, 1920's - 1980's. A 




thereafter. Other residents testified that they have used the road "at least sixty years", 
over the "last 50 years", and the last "54 Y2 years". One resident opined that the public 
had been using the Road for over one hundred years". See particularly R, pp. 126-130. 
Accordingly, there was direct and circumstantial evidence of public use of the 
road for significant periods of time from 1881 through 1963 and thereafter. While 
evidence of usage may not have covered or addressed every five year period between 
1881 and 1963, there was no evidence establishing the total lack of use for any five year 
period. Based upon the totality of the evidence presented (and not presented), it was 
reasonable to conclude that throughout that period of time, the Road was being used by 
the public on a regular basis. Therefore, the conclusion that there was no passive 
abandonment of the Road was a reasonable conclusion based upon substantial and 
competent evidence. 
2. There was a common law dedication of the Road. 
The discussion of passive abandonment is relevant to an alternative basis upon 
which_the County seeks to have the validation affirmed. The County argues that --- --"- .. 
validation of Road may also be upheld on the basis of a cornmon law dedication. Such a 
dedication was discussed in Farrell, supra, 138 Idaho at 384: 
The elements of a cornmon law dedication as established in Pullin v. 
Victor are "(1) an offer by the owner, clearly and unequivocally indicated 
by his words or acts evidencing his intention to dedicate the land to a 
public use, and (2) an acceptance of the offer by the public." 103 Idaho 
879,881,655 P.2d 86, 88 (Ct.App.1982). The court in Worley Highway 
District v. Yacht Club o/Coeur D'Alene, Ltd, found that n[t]he act of 
filing and recording a plat or map is sufficient to establish the intent on the 
part of the owner to make a donation to the public." 116 Idaho 219, 224, 
775 P.2d 111, 116 (1989) (quoting Boise City v. Hon, 14 Idaho 272,279, 




In Farrell, the Court found a common law dedication by reason of a plat filed by 
the federal government granting homestead patents. The Court held that the filing of the 
plat by the federal government, which depicted the road in dispute, constituted the 
"offer". The grant of homestead patents constituted an acceptance, whereby the road 
became a public road by dedication. 
The facts in this matter are not significantly different. The Commissioners 
concluded from the evidence that the federal government issued a mineral patent in 1897, 
which patent was accompanied by a plat showing the patents and the Anderson Creek 
Road. The Commissioners concluded that the patent and plat were properly recorded. 
As such, the Commissi9ners' determination that the Road was dedicated under common 
law is consistent with Farrell and supported by substantial and competent evidence. As 
also held in Farrell, roads created by common law dedication are not subject to passive 
abandonment. 
In view of the foregoing, the Court need not consider the other arguments and 
[mdings supporting the determination that the Road is a public road. Nevertheless, the 
Court will address some additional issues raised by Sopatyk. 
3. The Commissioners' decision to validate Anderson Creek Road as a county road 
did not violate the constitution. 
Mr. Sopatyk claims that the Commissioners' decision to validate Anderson Creek 
Road violated his constitutional right to due process of law and just compensation for the 
taking of his private property. Such an argument applies only if the Road was not public, 
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but was instead Sopatyk's property., Based on the Court's fmding there was no 
unconstitutional taking. 
Sopatyk's related argument is that even if the Road is a public road, validating the 
Road with a 50 foot width exceeds constitutional and statutory authority and still 
constitutes an unlawful taking. As noted by Sopatyk, I.C. § 40-2312 was enacted in 1985 
and provides that "all highways ... shall be not less than fifty (50) feet wide, except 
those of a lesser width presently existing ... ". Sopatyk argues that where the Road was 
historically a wagon road, validation of a 50 foot right of way exceeds the then existing 
width, violates the statute, and constitutes an unlawful taking. 
However, this Court previously found that the Commissioners did not err in 
finding that the Road became a public road through legislative enactment, specifically 
Gen. Laws of Territory ofIdaho, at p.277, § 1 (1881). Section 10 of that enactment 
provides that "no county road shall be less than sixty feet in width". 13 Accordingly, at 
the outset, the subject Road/right of way had a width of sixty feet. Subsequent statutes 
provid~4.f2!"a width of not less than 50 feet. See for example, Meservey v. Gulliford, 14 
Idaho 133,93 P. 780 (1908); I.C. § 40-2312. Accordingly, the Commissioners' 
determination that the width of the right of way was 50 feet is consistent with the 
applicable statutes and can not be considered an unlawful taking. 
4. The Commissioners' decision to validate Anderson Creek Road as a county road 
did not violate § 40-203A. 
13 This is consistent with an 1851 Act of U.S. Congress applicable to the Oregon Territory, wherein the 
width of territorial roads was to be sixty feet, which apparently was the width needed for a wagon team to 
turn around. 
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One ofSopatyk's arguments· is that the Commissioners' January 2005 decision to 
validate Anderson Creek Road violated two statutory provisions, Idaho Code § 40-
203A(2)(e), and Section 40-203A(3). 
When commissioners hold a road validation hearing, Idaho Code § 40-203A(2)(e) 
requires them to "consider all information relating to the proceedings" and "accept 
testimony from persons having an interest in the proposed validation." Sopatyk claims 
the Commissioners' decision violated this provision because "they went outside the 
record and hearing proceedings to make unsupported findings and conclusions regarding 
[Anderson Creek Road].,,14 In essence, Sopatyk assigns error because the commissioners 
failed to cite authority for several of their factual [mdings. 
This argument misreads Section 40-203(2)(e). This section requires the 
commissioners to consider all information relating to the proceedings. It is a requirement 
to take sufficient evidence, not sufficiently cite their [mdings. The original hearing 
included nine witnesses; the supplemental hearing included the introduction of two 
additiQg'!l depositions. Sopatyk and the County both submitted separate binders of 
-- -- '~--. 
evidence. The Commissioners' January 2005 decision adequately cited those exhibits 
and complied with Section 40-203(2)( e). 
Section 40-203A(3) requires commissioners, upon completion of the road 
validation proceedings, to determine whether the road validation is in the "public 
interest." Sopatyk claims the Commissioners' decision violated this statutory provision 
because the Commissioners never used the words "public interest." However, it is clear, 
14 Brie/in Support 0/ Petition/or Judicial Review, p. 7 (Oct. 21, 2008). 
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when considering the decision as a whole, that the Commissioners' Findings of Fact and 
Conclusions of Law were based upon a finding that continued public access via Anderson 
Creek Road, for the purpose of accessing public lands, recreation, mining, etc. is in the 
public interest. Furthermore, the statute does not require any written analysis by the 
Commissioners regarding their determination of public interest. Indeed, under the statute 
the fact of validation necessarily includes a finding by the Commissioners that public 
access to the road is in the public interest. 
5. The Commissioners did not exceed their statutory authority. 
Sopatyk argues that the validation of Anderson Creek Road as a county road 
would create an unlawful encroachment on federal lands and would be in violation of 
water laws. However, Sopatyk's standing to seek judicial review is dependent on the 
potential adverse affects on his property, not that of another: "In Evans this Court 
determined that in land use decisions, a party's standing depends on whether his or her 
property will be adversely affected by the land use decision." Cowan v. Board ofCom'rs 
of Fremont County, 143 Idaho 501, 509, 148 P.3d 1247, 1255 (2006). 
---.-._"-_ .. ----. 
Furthermore, on judicial review the issue is whether the Commissioners' decision 
violated any ofSopatyk's substantial rights. I.C. §40-208(7). These arguments as 
asserted by Sopatyk are outside the scope of the petition for judicial review and Sopatyk 
has no standing to assert such arguments. As such, the Court will not consider them. 
6. The Commissioners' decision was not arbitrary or capricious, nor did they abuse 
their discretion. 
Sopatyk has also raised issues of commissioner bias-namely, that one of the 
Commissioners that heard the validation proceedings, Joseph Proksch, would have been 
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profited by the validation of Anderson Creek Road. The Court finds that there is an 
insufficient basis to fmd commissioner error under 40-208(7). 
First, Proksch did not cast the deciding vote at the time of the January 2005 
decision. The vote at that time was 3-0 in favor of validation. Second, the Court 
subsequently ordered the Lemhi County Commissioners to take additional evidence on 
this issue back in February 2006. 15 Proksch then had his deposition taken and Sopatyk 
was given the opportunity to present his evidence to the Commissioners at two public 
hearings in June 2007 and August 2007. 16 Proksch was no longer a commissioner at that 
time. Thereafter the Commissioners found no bias and upheld their original decision to 
validate Anderson Creek Road as a county road.17 Similarly, the Court does not find that 
the January 2005 decision and the subsequent November 2007 decision were based upon 
bias or improper conduct. 
7. Attorney fees. 
In responding to Sopatyk's brief in support of petition for judicial review, the 
County~s~ argued for an award of attorney fees under I.C. § 12-117. The Court may 
award the prevailing party attorney fees under § 12-117 "if the court finds that the party 
against whom the judgment is rendered acted without a reasonable basis in fact or law." 
While the County prevailed in this matter, the Court does not fmd that Sopatyk acted 
without a reasonable basis in law or fact. Attempts to recreate what occurred over one 
15 Minute Entry (February 2, 2006). 
16 Public Hearing Re: Anderson Creek Road, Road Validation Proceedings (June 25,2007 and August 13, 
2007). 
17 Supplemental Findings of Fact and Conclusions of Law, R. pp.16-17 (November 13,2007). 
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hundred years ago lend itself to reasonable disputes. The County's request for attorney 
fees in this matter is denied. 
CONCLUSION 
Consistent with the foregoing, the Court upholds the determination of the County 
that Anderson Creek Road is a public road inasmuch (1) it was designated such by 
legislative enactment, and not thereafter abandoned and (2) it was dedicated a public road 
by common law. The Commissioners' decision to validate Anderson Creek Road as a 
county road is affirmed. 
Dted this Z"'-. day of October, 2009. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Memorandum 
Decision was this Z Z- day of October, 2009, served upon the following individuals 
via u.s. Mail, postage prepaid: 
Rodney R. Saetrum 
Sandra A. Meikle 
SAETRUM LAW OFFICES 
P.O. Box 7425 
BOISE,ID 83707 
Paul Withers 
. Lemhi County Prosecuting Attorney 
P.O. Box 11 03 
1301 Main Street, Suite 6 
Salmon, ID 83467 
Christopher H. Meyer 
GIVENS PURSEL Y, LLP 
601 West Bannock Street 
Boise, ill 83702 
By: ~~ Deput)TleIk 
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Attorneys for Petitioner Brian Sopatyk 
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LEMHI COUNTY, LEMHI COUNTY BOARD 
OF COMMISSIONERS, LEMHI COUNTY 
CLERK-RECORDER, and DOES 1-15, in thei 
official and individual capacities, 
Respondents. 
Case No. CV -98-256 
CV-98-258 and 
CV-07-402 
NOTICE OF APPEAL 
TO: RESPONDENTS, LEMHI COUNTY; LEMHI COUNTY BOARD OF 
COMMISSIONERS; LEMHI COUNTY CLERK-RECORDER; AND THEIR 
ATTORNEYS, CHRISTOPHER H. MEYER, GIVENS PURSLEY, LLP, 601 WEST 
BANNOCK STREET, BOISE, IDAHO; AND THE CLERK OF THE SEVENTH 
JUDICIAL DISTRICT AND LEMHI COUNTY COMMISSIONERS 
NOTICE IS HEREBY GIVEN THAT: 
1. Appellant, Brian Sopatyk, appeals against Respondents to the Idaho Supreme Court from 
the Lemhi County Commissioners decision validating the "Anderson Creek Road" and the 
Memorandum Decision on Petition for Judicial Review, entered in the above-entitled action on the 
22nd day of October, 2009, HONORABLE Joel Evan Tingey presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, the validation order 
described in paragraph 1 above are appealable under and pursuant to LA.R. 1I(f). 
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3. The preliminary statement of issues on appeal are: 
The County Commissioners .and Court err in finding that there was a public road that 
could be validated through common law, minors enactments, county or ordinances. 
Did the Court err finding that the Road became a public road through legislative 
enactment? 
Did the County Commissioners and the Court err finding that the road was not abandoned 
for a five year period? 
Appellant reserves the right to identify other issues as the basis for this appeaL 
4. (a) A reporter's transcript is requested. 
(b) Appellant requests the preparation of the following portions of the reporter's 
transcript: 
The entire reporter's standard transcript as defined in Idaho Appellate Rules Rule 
25(a). 
The entire reporter's standard transcript supplemented by the following: 
(a) Oral arguments on appeal to the district court. 
5. Appellant requests the following documents to be included in the Clerk and Agency 
record in addition to those automatically included under Idaho Appellate Rules Rule 28: 
(a) The record of the hearings and proceedings leading to the Commissioners' 
November 13, 2007,and January26, 2005, decisions; 
(b) A copy of the transcript of the August 13,2007, hearing is requested; 
6. I certify: 
(a) That a copy of this Notice of Appeal has been served on the reporter. 
(b) That the clerk of the District Court has been paid the estimated fee for 
preparation of the reporter's transcript; 
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(c) That the estimated fee for preparation of the Clerk's record has been paid; 
(d) That the appellate filing fee has been paid; 
( e) That service has been made upon all parties required to be served pursuant to 
Idaho Appellant Rules Rule. 
DATED this 2nd day of December 2009. 
SAETRUM LAW OFR CES 
By 
Rodney R Saetrum 
Attorneys or Petitioner Brian Sopatyk 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 2nd day of December 2009, I caused a true and correct 
copy of the foregoing doc~ent to be served by the method indicated below and addressed to: 
Lemhi County Board of Commissioners 
c/o Lemhi County Courthouse 
206 Courthouse Drive 
Salmon, ID 83467 
Paul B. Withers 
Lemhi County Prosecuting Attorney 
c/o Lemhi County Courthouse 
206 Courthouse Drive 
Salmon, ID 83467 
Christopher H. Meyer 
GIVENS PURSEL Y, LLP 
601 West Bannock Street 
Boise, Idaho 83702 
NOTICE OF APPEAL - 3 
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_~\7f-/_ Overnight Mail 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF LEMHI 
OF THE STATE OF IDAHO 






LEMHI COUNTY, LEMHI COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI ) 
CLERK-RECORDER, and DOES 1-15 in ) 
their official and individual capacities, ) 
) 
Respondents, ) 
Appeal from: Seventh Judicial District 
Lemhi County 
) 
Honorable Joel E. Tingey, presiding. 
Case Number from Court: CV 2007-402,. 
Order or judgment appealed from: 
SUPREME COURT NO. 3 71g~ 
CLERK'S CERTIFICATE 
OF APPEAL 
MEMORANDUM DECISION ON PETITION FOR JUDICIAL REVIEW 
Attorney for Appellant: Rodney R. Saetrunl 
Attorney for Respondent: Christopher H. Meyer 
Paul B. Withers 
Appealed by: Brian P. Sopatyk 
Appealed against: Lemhi County, Lemhi County Board of Commissioners, Lemhi Clerk-
Recorder, and Does 1-15 in their official and individual capacities 
Notice of Appeal filed: December 3,2009 
Amended Notice of Appeal Filed: 
Notice of Cross-Appeal filed: 
Amended Notice of Cross-Appeal filed: 
43 
CLERK'S CERTIFICATE OF APPEAL 
PAGE I 'RIGINAL 
.~. 
Appellate fee paid: $86.00 pd to the District Court on December 3,2009 
Respondent or Cross-Respondent's Request for additional record: 
Respondent or Cross-Respondent's Request for additional reporter's transcript filed: 
Was District Court Reporter's Transcript requested? Yes - not specified 
Estimate number of pages: 
If so, name each reporter of whom a transcript has been requested as named below at the address 
set out below: 
Name and address: 
CLERK'S CERTIFICATE OF APPEAL 
PAGE 2 
Dated: December 4, 2009 
Terri 1. Morton 
Clerk of the District Court 
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Paul B. Withers, Esq. [ISB No. 5752] 
LEMHI COUNTY PROSECUTING ATTORNEY 
1301 Main St., Ste. 6 
Salmon, ID 83467 
208-756-2009 
pbwithers@centurytel.net 
Christopher H. Meyer [ISB No. 4461] 
Elizabeth M. Domek [lSB No. 8019] 
GIVENS PURSLEY LLP 
601 West Bannock Street 
P.O. Box 2720 
Boise, Idaho 83701-2720 
208-388-1200 
chm@givenspursley.com 
Attorneys for Respondents Lemhi County, et al. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 





LEMHI COUNTY, LEMHI COUNTY BOARD OF 
COUNTY COMMISSIONERS, LEMHI COUNTY 
CLERK-RECORDER, AND DOES 1-15, IN THEIR 
OFFICIAL AND INDIVIDUAL CAPACITIES, 
Respondents/Cross-Appellants 
Supreme Court No.: 37186 
Lemhi County Case No.: CV-07-402 
NOTICE OF CROSS-APPEAL 
TO: THE ABOVE NAMED CROSS-RESPONDENT, BRIAN P. SOPATYK, AND THE 
PARTY'S ATTORNEY, RODNEY R. SAETRUM, OF SAETRUM LAW OFFICES, P.O. BOX 
7425, BOISE, IDAHO 83707, AND THE CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE OF CROSS-APPEAL 
5720-9: 734083JDOC 
Page 1 of6 
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NOTICE IS HEREBY GWEN THAT: 
1. The above-named Respondents/Cross-Appellants, Lemhi County and the Lemhi 
County Board of County Commissioners appeal against the above named 
Petitioner/AppellantiCross-Respondent to the Idaho Supreme Court from the Memorandum 
Decision on Petition for Judicial Review ("Memorandum Decision"), entered in the above-
entitled action on the 22nd day of October, 2009, Honorable Judge Joel E. Tingey presiding. 
2. The Respondents/Cross-Appellants have a right to cross-appeal to the Idaho 
Supreme Court pursuant to Idaho Appellate Rules 15(a) and II(g), and the Memorandum 
Decision described in paragraph 1 above is an appealable order under and pursuant to Idaho 
Appellate Rules 11(a)(1) and (2). 
3. The following is a preliminary statement on appeal which the Respondents/Cross-
Appellants present! y intenq to assert in the appeal: 
a. The thrust ofthe issues presented by Respondents/Cross-Appellants will 
be a defense of the District Court's decision on the merits, both on the legal and factual 
bases identified in the Memorandum Decision and on other legal and factual bases 
presented to the District Court. In addition, Respondents/Cross-Appellants will raise the 
issues listedbelow~ 
b. In its Memorandum Decision, the District Court erred in failing to award 
attorney fees to Respondents/Cross-Appellants. More specifically, the District Court 
should have found that Petitioner/ AppellantiCross-Respondent Sopatyk acted without a 
reasonable basis in law or fact thus entitling Respondents/Cross-Appellants to an award 
of attorney fees as the prevailing party pursuant to Idaho Code § 12-117. 
NOTICE OF CROSS-APPEAL 
5720-9: 734083_3.DOC 
Page 2 of6 
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Respondents/Cross-Appellants intend to seek costs and attorney fees for both the District 
Court proceedings and on this appeal. 
c. The Notice of Appeal named three cases, Nos. CV-98-256, CV-98-258, 
and CV -07 -402. Although these cases had been consolidated by the District Court prior 
to EuclidAvenue Trust v. City o/Boise, 146 Idaho 306, 193 P.3d 853 (2008), it is now 
apparent that their consolidation was improper. In any event, the only case properly 
appealed is No. CV-07-402. Petitioner/AppellantiCross-Respondent Sopatyk: failed to 
identify any decision or order connected with Case Nos. CV-98-256 and CV-98 as the 
basis for an appeal. The Idaho Supreme Court has recognized this and has identified only 
Case No. CV-07-402 in the caption on appeal. 
d. Case No. CV-07-402 is a judicial review under Idaho Code § 40-207. As 
such, the Lemhi CoVnty Clerk-Recorder and Does 1-15 are improperly named as parties 
to the appeal. The caption should be amended to identify only the Lemhi County Board 
of County Commissioners as the RespondentiCross-Appellant. Listing Lemhi County as 
a separate party is redundant. 
e. Respondents/Cross-Appellants reserve the right to raise other issues on 
appeal only to the extent permitted by law. Respondents /Cross-Appellants will object to 
any issue, argument, or fact raised on appeal by the Petitioner/ AppellantiCross-
Respondent that was not timely raised below. 
4. At this time, Respondents/Cross-Appellants do not request an additional 
reporter's transcript. By Order of the Idaho Supreme Court dated December 14,2009, the Court 
ruled that the Petitioner/AppellantiCross-Respondent failed to identify the reporter's transcripts 
requested in his Notice of Appeal. Respondents/Cross-Appellants reserve the right to name 
NOTICE OF CROSS-APPEAL 
5720-9: 734083JDOC 
Page 3 of6 
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additional reporter's transcripts once the Petitioner/AppellantiCross-Respondent has submitted 
an Amended Notice of Appeal properly identifying the requested transcripts. However, in light 
of the fact that this is an on-the-record judicial review and that no procedural irregularities were 
identified in the Notice of Appeal, Respondents/Cross-Appellants fail to see why any transcripts 
need to be transcribed and/or made a part of the record. 
5. No additional documents are requested to be included in the clerk's record. 
However, rather than overwhelm the record on appeal with unnecessary documents, 
Respondents/Cross-Appellants suggest that the parties identify only those documents necessary 
for the Court to review on appeal. Accordingly, Respondents/Cross-Appellants identify the 
foliowing as the key documents required to be included in the record on appeal: 
• County Findings (Jan. 24,2005) 
• Memorandum Decision (Oct. 22, 2009). 
• Notices of Appeal and Cross-Appeal and any amendments or orders related thereto. 
• Exhibit C-l: Field Notes for Mineral Survey No. 1187 
• Exhibit C-2: Field Notes for Mineral Survey No. 1170 
• Exhibit C-3: U.S. Forest Service Letter 
• Exhibit C-4: Plat of Gibbonsville Townsite 
• Exhibit C-S: Townsite of Gibbonsville Minutes 
• Exhibit C-6: Claim Recording 
• Exhibit C-6-C: Original Placer Claim 
• Exhibit C-8: Relocation Petition 
• Exliibit C-9: Approval of Relocation Petition 
• Exhibit C-15-D: Excerpt from The Golden Years 
• Exhibit C-1S-B: Excerpt from Early Days o/Gibbonsville, Idaho 
• Exhibit C-18-A: B, C, D, E, Road Dist. No.6 Record Books 
• Exhibit C-20-C: Map illustration of "Wagon Road" and Mining Claims 
• Exhibit C-20-C: Text :from U.S. Geological Survey, "Geology and Ore Deposits, Lemhi 
County, Idaho" 
• Exhibit S-4, p. 91: U.S. Surveyor General Final Certification on Field Notes 
• Exhibit S-5: 1897 Patent 
• Exhibit P-9: 1891 Newspaper Article 
• Clerk's Record on Appeal to District Court, at 38-39: Summary of Exhibits (prepared by 
Hope Benedict) (Sept. 27, 2004) 
In addition, for the convenience of the Court, the record might be supplemented to include: 
NOTICE OF CROSS-APPEAL 
5720-9: 734083JOOC 
Page 4 of6 
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• . Idaho Constitution, Art. I, Section 14 
• The 1881 Statute (Gen. Laws of Territory ofIdaho, at pp. 277-78, § 1 (1881)) 
• The 1887 Statute (Rev. Stat. ofIdaho Terr. §§ 850 - 853 (1887)) 
6. I certify: 
a. That a copy of this notice of cross-appeal and any request for additional 
transcript (that being none, at this time) have been served on each reporter of whom an 
additional transcript has been requested; 
b(I). That the Clerk of the District Court has been paid the estimated fee for 
preparation of the reporter's transcript and any additional documents requested in the 
cross-appeal (that being none at this time); 
b(2). That the fee for a cross-appeal has been paid; and 
c. That service has been made upon all parties required to be served pursuant 
to LA.R. 20. 
DATED this 17th day of December, 2009. 
NOTICE OF CROSS-APPEAL 
5720-9: 734083_3.DOC 
GIVENS PURSLEY LLP 
~p(aiti:.~ 
Christopher H. Meyer 
Attorneys for Respondents/Cross-Appellants 
Page 5 of6 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 17th day of December, 2009, the foregoing was filed, 
served, or copied as follows: 
DOCUMENT FILED: 
Seventh Judicial District Court 
Attn: Terri J. Morton, Clerk 
Lemhi County Courthouse 
206 Courthouse Dr. 
Salmon, ID 83467 
Fax: 208-756-8424 
lcc1erkl @salmonintemet.com 
Rodney R. Saetrum, Esq. 
Michael A. Pope, Esq. 
Saetrum Law Offices 
SERVICE COPIES TO: 
101 S. Capitol Blvd., Suite 1800 
PO Box 7426 
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COURTESY COPIES TO: 
Lemhi County Board of County Commissioners 
Lemhi County Courthouse 
206 Courthouse Drive 






















Christopher H. Meyer 
COUNTY'S RESPONSE BRIEF 
C:iNrPortb~GPDMSIBTI\734083 _3.DOC 
Page 6 of6 
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/ " r-~ ___________ ) ______________________________ '_) ________________________ ~1 '~ 
Jack L. Fuller, CSR 
Off~c~al. Court Reporter 
Seventh Jud~c~al D~str~ct 
Bonnev~lle County Courthouse 
605 N Capital Ave 
Idaho Falls, Idaho 83402 
(208) 529-1350 Ext. 1138 
E-Mail: jfuller@co.bonneville.id.us 
******************************************************** 
NOTICE OF TRANSCRIPT LODGED 
******************************************************** 
DATE: January 14, 2010 
TO: Stephen W. Kenyon, Clerk of the Court 
Supreme Court / Court of Appeals 
P.O. Box 83720 
Boise, ID 83720-0101 
SUPREME COURT DOCKET NO: 37186 
LEMHI COUNTY DISTRICT COURT CASE NO'S: CV-98-256, 
CV-98-258, and CV-07-402 
CAPTION OF CASE: Brian P. Sopatyk vs. Lemhi County, 
Lemhi County Board of Commissioners, Lemhi County 
Clerk-Recorder, and Does 1-5, in their official and 
individual capacities 
You are hereby notified that a reporter's appellate 
transcript in the above-entitled and numbered case has 
been lodged with the District Court Clerk of the County 
of Lemhi in the Seventh Judicial District. Said 
transcript consists of the following: 
1. Hearing on Oral Argumen.ts (March 19, 2009) 
2. Hearing on Oral Arguments (September 17, 2009) 
cc: Idaho Supreme Court 
'--I U ~~-~-~~--~~-~--r-------
FULLER 
o CSR #762 
5l 
RodneyR. Saeirum, ISB: 2921 
SAETRUM: LAW OFFICES 
P.O. BOX 7425 
Boise, Idaho 83707 
. Telephone: (208) 336-0484 
Attorneys for Petitioner Brian Sopatyk 
!} ", 
IN THE DISTRICT COURT OF Tl:lE SEVENTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF LE:M:BJ . 
. BRIANP. SOPATYK, 
~etitioner) 
Y. 
LEWU COUNTY, LEMHI COUNTY BOARD 
OF COMMISSIONERS, LEMHI COUNT 
CLERK-RECORDER, and DOES 1-15, in the' 
official and individual capacities, 
Respondents. 
Case No. CV-98-256 . 
CV"98-258 and 
CV-07-402 
AMENDED NOTICE OF APPEAL 
TO; RESPONDENTS) LEMRI COUNTY; LEMHI COUNTY BOARD OF 
COM:MlSSIONERS; LE:MBI COUNTY' CLERK-R,ECO;RDER; . AND THEIR 
ATTORNEYS, CHRISTOPHER H. :M:EYER, GIVENS PURSLEY, LLP, 601 WEST 
BANNOCK STREET, BOISE, IDAHO; .AND TIffi CLERK OF THE SEVENTH 
JUDICIAL DrsTRlCT AND LEMBI COUNTY COMMISSIONERS . 
NOTICE IS HEREBY GIVEN THAT: 
1. Appellant, Brian Sopatyk, appeals agai:tJ.st Respondents to the Idaho Supreme Court from 
the Lem.h.i County COmnllssioners decision validating the "Anderson Creek Road" and the 
Memorandum Decision on Petition for Judicial Review, entered in the above-entitled action on the 
nnd day of October, 2009, HONORABLE Joel Evan Tingey presiding. 
2.· That the party has a right to appeal to the Idaho Supreme Court, the validation order 
descnbed in paragraph 1 above are appealable under and pursuant to LA.R. 11 (£). 
Alv.lENDED NOTICE OF APPEAL - 1 
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3. The preJimlnary statement o,f issues on appeal are: 
The County Commissioners and Court err in finding that there was a public road that 
could be validated through common law, minors enactments, county or ordirumces . 
. Did the Court err finding that' the . Road became a public road through legislative' 
enaciment? 
Did the County Commissioners and the Court err finding that the road was not abandoned 
for a five year period? 
Appellant reserves the right to identify other issues as the-basis for this appeal. 
4. (a) A reporters transcript is requested. The Public Hearing of September 27, 2004 
, and August 13, 2007, have already heen transcribed. If there are no obj ections by respondent they 
do not need to be transcribed again and can be used in there present form. 
transcript: 
25(a). 
(b) Appellant requests the preparation of the fdllowirig portio~ of the reporter's 
-The entire reporterls standard transcript as defined in Idaho Appellate Ru1es Rule 
The entire reporter's standard transcript supplemented by the folloV'l.ing: 
(a) The transcript of the March 19, 2009 hearing on Petition for Judicial Review 
before the Honorable Brent Moss. 
(b) The transcript ofllie September 17, 2009 hearing on Petition forJudicial Review 
before the Honorable Joel E. Tingey. 
5. Appellant requests the fo~owing documents to be inclu.ded in the Clerk and Agency 
record in addition to those automatically included under Idaho Appellate Rules Rule 28: 
(a) The record of the hearings and proceedings leading to the Commissioners' 
November 13,2007, and January.26, 2005. decisions; 
(b) A copy of the transcript of the August 13, 2Q07. hearing is to be supplemented 
AMENDED NOTICE OF APPEAL - 2 
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"With the dep osition transcripts of Hope Benedict, Joseph Proksch and County Road and Bridge 
records as set forth in the commissioners order of April 26, 2007.; 
6. I certify: 
(a) 'That a copy oftbis Notice" of Appeal has been served on the reporter. 
(b) That the clerk of the District Court has been paid the esti:r:o.ated fee for 
prepa.ra:ti.on of the reporter's tr.anscript; 
(c) That the 'estimated fee for preparation of the Clerk's record has been paid; 
(d) That the appellate filing fee has been paid; .' 
(e) That service has been made upon all parties required to be served pursuant to 
ldaho Appellagt Rules Rille. 
DATED this 23td day of December 2009. 
SAETRUM LAW OFFICES 
BY~~ 
Rodney R. Saetrum -
Attorneys for Petitioner Brian Sopatyk ' 
AMENDED NOTICE OF 'APPEAL - 3 
.', .... 54 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 23rd day of December 2009, I caused a<true and correct 
copy of the foregoing document to be served by the method indicated below and addressed to: 
Lemhi County Board of Comr;nissioners 
c/o Lemhi County Courthouse 
206 Courthouse Drive 
Salmon,1O 83467 
Paul B. Withers 
Lemhi County Prosecuting Attorney 
c/o Lemhi County Courthouse 
206 Courthouse Drive 
Salmon, ID 83467 
Christopher H. Mcyer 
GrvENSPURSELY,LLP 
60 1 West Bannock Street 
Boise, Idaho 83702 
. AMENDED NOTICE OF APPEAL - 4 
___ U,S. Mail 
~_-.-Hand Delivery 
V Overnight Mail 
/Facsimile 
----'~ 
___ u.s. Mail 
___ Hand Delivery 
__ ---,,-<Ovemight Mail 
7' Facsimile -....--::'----
___ u.S. Mail 
___ Hand Delivery 
__ -.,..cc Overnight Mail 
7F~ __ ~ <==;J~~< Ro~.YR7actrum -_ .- . 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF LEMHI 
OF THE STATE OF IDAHO 






LEMHI COUNTY, LEMHI COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI ) 
CLERK-RECORDER, and DOES 1-15 in ) 




Appeal from: Seventh Judicial District 
Lemhi County 
Honorable Joel E. Tingey, presiding. 




Case Number from Court: CV 2007-402, CV 1998-258 and 1998-256 consolidated 
Order or Judgment appealed from: 
MEMORANDUM DECISION ON PETITION FOR JUDICIAL REVIEW 
Attorney for Appellant: Rodney R. Saetrum 
Attorney for Respondent: Christopher H. Meyer 
Paul B. Withers 
Appealed by: Brian P. Sopatyk 
Appealed against: Lemhi County, Lemhi County Board of Commissioners, Lemhi Clerk-
Recorder, and Does 1-15 in their official and individual capacities 
Notice of Appeal filed: December 3, 2009 
Amended Notice of Appeal Filed: December 23,2009 
Notice of Cross-Appeal filed: December 18,2009 
Amended Notice of Cross-Appeal filed: 
CLERK'S CERTIFICATE OF APPEAL 
PAGE 1 56 
:1 
Appellate fee paid: $86.00 pd to the District Court on December 3,2009 
Respondent or Cross-Respondent's Request for additional record: 
Respondent or Cross-Respondent's Request for additional reporter's transcript filed: 
Was District Court Reporter's Transcript requested? Yes 
Estimate number of pages: 
If so, name each reporter of whom a transcript has been requested as named below at the address 
set out below: . 
Name and address: Jack L. Fuller 
605 N Capital Ave 
Idaho Falls, ID 83402 
David Marlow 
POBox 1671 
Idaho Falls, ID 83403-1671 
CLERK'S CERTIFICATE OF APPEAL 
PAGE 2 
Dated: December 4, 2009 
Terri J. Morton 
Clerk of the District Court 
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LEMHI COU~JTY DISTRiCT COURT 
FILm ~-17- I~ 
TIME 
IN THE SUPREME COURT OF THE STATE OF IDAHO 






LEMHI COUNTY, LEMHI COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI ) 
COUNTY CLERK-RECORDER, and ) 
DOES 1-15, in their official and individual ) 
Capacities, ) 
) 
Defendant' s-Respondents. ) 
) 
SUPREME COURT NO. 37186-2009 
DISTRICT COURT NO. CV 2007-402 
DISTRICT COURT CLERK'S 
MOTION FOR EXTENSION 
OF TIME TO FILE RECORD 
Comes now Jana Stokes Eagle, District Court Clerk for Lemhi County, and hereby moves 
this Court for an order extending the time to prepare and serve the appeal record until 
vIA <t {ll ,2010. 
1. The original date for filing the record was March 23, 2010. 
2. The number of extensions oftime previously granted is ..JL. 
3. Were any previous extensions denied in whole or in part? N/A 
4. The Court Reporter lodged the Transcript on January 15,2010. 
5. I have not been able to file the record for the following specific reasons: 
a. The file is very large and it is taking more time than expected to prepare 
the Clerk's Record. The file actually consists of three consolidated cases and the 
58 
coordinating and preparation of the three cases has proven to be confusing and 
time consuming. 
b. I am also the Drug Court Coordinator for Lemhi County 
FelonylMisdemeanor Drug Court. I am coordinating a team training and have 
specific deadlines to meet in order for the team to attend the team training April 
18 - 23. Lemhi County Drug Court has been functioning without a misdemeanor 
probation officer for several months which has doubled my responsibilities with 
the drug court. 
c. The District Court is very busy. 
6. I have contacted counsel for the parties and there ( ) is (X) is not an objection from 
counsel to the request for extension. 
7. The number of days deemed necessary is te 0 days, making the due 
date for filing the record Ma ~ I 7 , U 0. 
8. I expect to complete and file the record within the extended time requested. 
DATED this 18th day of March, 2010. 
59 
RECOMMENDATION 
I am the District Judge assigne? this case and, following review of the foregoing Motion, 
recommend ~ approval ( ) disapproval of this request for extension. 
DATED this [7 day of March,201O. 
ORDER 
Upon consideration of the foregoing Motion and good cause appearing, therefore, 
IT IS HEREBY ORDERED that the appeal record in this case shall be filed in this Court 
on or before ,2010. 
By Order of the Supreme Court 
Stephen W. Kenyon 
... ~. '\ 
60 
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Supreme Court No. 37186-2009 
vs. 
LEMHI COUNTY, LEMHI COUNTY BOARD 
OF COMMISSIONERS, LEMHI COUNTY 
CLERK-RECORDER and DOES 1-15, in their 
official and individual capacities, 
CLERK'S CERTIFICATE OF 
EXHIBITS 
Respondents/Cross-Appellants. 
I, Terri 1. Morton, Clerk of the District Court of the Seventh Judicial District of the State of 
Idaho in and for the County of Lemhi, do hereby certify that I will lodge with the Clerk of the Supreme 





Transcript of Public Hearing September 27,2004 
Transcript of Public Hearings June 25,2007 and August l3, 2007 
County Exhibits for Anderson Creek Road Public Hearing 
Held September 27,2004 
Including: Exhibit C-l through C-28 inclusive 
Brian Sopatyk Exhibits and Points of Authorities 
Lemhi County Public Hearing September 27, 2004 
Including: LEMHI COUNTY PUBLIC HEARING SEPTEMBER 27,2004 
Re: ANDERSON CREEK ROAD VALIDATION 
POINTS AND AUTHORITIES 
and 
CLERK'S CERTIFICATE OF EXHIBITS \, .. ' 61 
S-, S-a, S-lb, S-lc, S-ld, S-le, S-ld, S-le, S-lf, S-lg, S-lh, S-li, 
S-lj, S-lk, S-l1, S-lm, S-ln, S-10, S-lw, S-lx, S-ly, S-lz, S-2 
through S-23 inclusive 
IN W]TNESS ~I\E F, I have hereunto set my hand and affixed the seal of the said Court 
this /IL~ day of ,2010. , 
Terri J. Morton, Clerk of the District Court 
CLERK'S CERTIFICATE OF EXHIBITS 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 












LEMHI COUNTY, LEMHI COUNTY ) 
BOARD OF COMMISSIONERS, LEMHI ) 
COUNTY CLERK-RECORDER and ) 







Supreme Court No. 37186-2009 
CLERK'S CERTIFICATE 
I, Terri J. Morton, Clerk ofthe District Court of the Seventh Judicial District of the State 
of Idaho in and for the County of Lemhi, do hereby certify that the above entitled case was 
compiled and bound under my direction, and is a true, full and correct record of the pleadings 
and documents and papers designated to be included in the clerk's record by the Idaho Appellate 
Rule 28, the notice of appeal, and any notice of cross appeal and any designation of additional 
documents to be included in the clerk's record. I do further certify that the Clerk's Record will 
be duly lodged with the Clerk of the Supreme Court. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal ofthe said 
Court this J? day of ~ , 2010. 
Terri J. Morton 
Clerk of the District Court 
~a:aS~'D~ 
CLERK'S CERTIFICA TE 63 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF LEMHI 
BRlAN SOP A TYK, ) 
) 
Petitioner/ AppellantiCross-Respondent ) DOCKET NO. 37186-2009 
vs. ) 
) 
LEMHI COUNTY, LEMHI COUNTY BOARD ) CERTIFICATE OF SERVICE 
OF COMMISSIONERS, LEMHI COUNTY ) 
CLERK-RECORDER and DOES 1-15, in their ) 
official and individual capacities, ) 
) 
Respondents/Cross-Appellants. ) 
I, Jana Stokes Eagle, Deputy Clerk ofthe District Court of the Seventh Judicial District 
ofthe State ofIdaho, in and for the County of Lemhi, do hereby certify: 
That I have personally served or mailed, by United States Mail, one copy of the 
CLERK'S RECORD to each of the Attorneys of Record in this cause as follows: 
Rodney R. Saetrum 
SAETRUM LAW OFFICE 
P.O. Box 7425 
P.O. Box 7425 
Boise, ID 83707 
Paul B. Withers 
Lemhi County Attorney 
1301 Main Street Suite 6 
Salmon, ID 83467 
Christopher H. Meyer 
PO Box 2720 
Boise ID 83701-2720 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal ofthe said 
Court this 01 q .t;L day of affk~ ,2010. 
Terri J. Morton 
Clerk of the District Court 
CERTIFICATE OF SERVICE 64 
